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The policy of The Corporation Trust Company in all matters relating 
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WHEN A REORGANIZATION IS NOT A REORGANIZATION 


A decision of rather far reaching importance was handed down 
by the United States Supreme Court on January 7, 1935, in the case 
of Gregory v. Helvering, Commissioner of Internal Revenue. To mate- 
rially reduce the amount of income tax for 1928 the owner of a large 
block of valuable stock of a corporation effected a “reorganization” 
as defined in the Revenue Act of 1928 (to the extent considered, 
same in 1934 Act). The court says “It is quite true that if a reor- 
ganization in reality was effected within the meaning of subdivision 
(B) (Sec. 112 (i), 1928 Act), the ulterior purpose mentioned (to 
escape taxation or to reduce tax liability) will be disregarded.” “But 
the question for determination is whether what was done, apart from 
the tax motive, was the thing that the statute intended.” “When 
subdivision (B) speaks of a transfer of assets by one corporation to 
another, it means a transfer made ‘in pursuance of a plan of reor- 
ganization’ (Sec. 112 (g), 1928 Act—this particular provision is not 
in the 1934 Act) of corporate business; and not a transfer of assets 
by one corporation to another in pursuance of a plan having no rela- 
tion to the business of either, as plainly is the case here.” There 
was no effort or intent “to reorganize a business or any part of a 
business, but to transfer a parcel of corporate shares to the petitioner.” 
“The whole undertaking, though conducted according to the terms 
of subdivision (B), was in fact an elaborate and devious form of 
conveyance masquerading as a corporate reorganization, and nothing 
else. The rule that excludes from consideration the motive of tax 
avoidance is not pertinent to the situation, because the transaction 
upon its face lies outside the plain intent of the statute. To hold 
otherwise would be to exalt artifice above reality and to deprive the 
statutory provision in question of all serious purpose.” 
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Are You Drawing..... 


— A set of by-laws? 

— Certificate of incorpora- 
tion? 

— Certificate of change of 
capital? 

— Retirement of shares? 

— Certificate of merger? 


— Papers for any corporate 
action? 


.... You may have the latest 
precedents, outlines, and back- 
ground information, if you are 
an attorney, by simply calling’ 
our nearest office. There is one 
within easy telephoning or over- 
night mailing distance from any 
spot in the country. 

You will find an experienced, 
capable representative of the 
company in charge of the office 
nearest you, ready to provide 
you with the results of our 
forty-two years experience in 
working with attorneys in cor- 
poration matters. 
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If an attorney has all papers 
ready for incorporation of a com- 
pany, or for its qualification as 
a foreign corporation, no matter 
in what state or territory of the 
United States, or what province 
of Canada, we will take them at 
that point and see that every 
necessary step is performed— 
papers filed, copies recorded, 
notices published. as may be 
required in the state, statutory 
office established and thereafter 
maintained; in case of Prd — 
panies, inco rators urnt 
meeting held. directors elected, 
minute book opened. 


If, before drafting the pa- 
gore, you wish to study care- 
ully the question of the best 
state for incorporation of your 
client’s particular business, the 
most suitable capital set-up or 
the soundest purpose-clauses, or 
the most practicable provisions 
for management and control, we 
will bring you precedents from 
the best examples of corporation 
practice on which to formulate 
our os, or, if you desire, will 
raft for your approval certificate 
and by-laws base 
dents. 


If uncertain as to necessity of 
a client’s qualifying as a Sorcign 
corporation in any state, we will, 
upon submission of the facts, 


on such prece- 


bring you digests re citations) 


of leading court decisions show- 
ing the attitude of each state in- 
volved on the kind of iness 
transacted by your client. 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 


FOUNDED 1892 


— 


120 BROADWAY, NEW YORK 
15 EXCHANGE PLACE. JERSEY CITY 
100 W. TENTH ST. WILMINGTON. DEL. 


Albany, 158 State St. 
Atlanta, Mealey Bidg. 
Baltimore, 10 Light Se. 

(The Corporation Trust Incorporated) 
Boston, Atlantic Nat’l Bk. Bldg. 

i Tpes-eaporetion Trust, Incsrperetes) 
Buffalo, Ellicott Sq. Bldg. 
Chicago, 208 S. La Salle St. 
Cincinnati, Carew Tower 
Cleveland, Union Trust Bldg. 
Dallas, Republic Bank Bldg. 


Detroit, Dime Sav. Bank Bldg. 

Dover, Del., 30 Dover Green 

Kansas City, 926 Grand Ave. 

Los Angeles, Security Bldg. 
innea 

Philadelphia, Fidelity-Phila. Tr. Bidg. 

Pittsburgh, Oliver Bldg. 

Portland, Me., 443 Congress St. 

San Francisco, Mills Bldg. 

Seattle, Exchange Bldg. 

St. Louis, 415 Pine St. 


lis, Security Bldg. 


Washington, Munsey Bldg. 
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The Corporation Journal is published by The Corporation 
Trust Company monthly, except in July, August, and September. 
Its purpose is to provide, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 
have a bearing on the organization, maintenance, conduct, regu- 
lation, or taxation of business corporations. It will be mailed reg- 
ularly, postpaid and without charge, to lawyers, accountants, corporation 
officials, and others interested in corporation matters, upon written 
request to any of the company’s offices (see next page). 


When it is desired to preserve the Journal in a permanent file, a spe- 
cial and very convenient form of binder will be furnished at cost ($1.50). 


Contents for February 


The Growth of American Corporate Organizations. . 
The Business Man’s Thinking Machine 


Digests of Court Decisions, etc. 
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Taxation 


Corporate Meetings Held 4s 
Some Important Matters for February and March 
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—acts as Transfer or Co-Transfer 
[to 


—ects as Trustee, Custodian of 
Securities, Escrow Depositary or 
Depositary for Reorganization 
Committees ; 


compiles and issues :— 


The Stock Transfer Guide and Service 
The Corporation Tax Service, State and Local 
The Congressional Legislative Service 
The Supreme Court Service 
—and through its Loose Leaf Service Division, Commerce 
Clearing House, Inc., issues:— 


—furnishes, under Federal Trade Regulation Service (N.R.A.) 
ney’s direction, the stata- Federal Tax Services 
tory office or agent required Bank Law Services. Federal and State 
for either domestic or for- Stock Exchange Regulation Service Securities Act Service 
eign corporation Trust Department and Insurance Trust Service 
; Legislative Reperting Service 
Aviation Law Service State Tax Services 
Board of Tax Appeals Service 
Liquor Control Law Service 
N. Y. Advance Digest Service Mich. Advance Digest Service 
Pennsylvania Advance Digest Service 
Public Utilities and Carriers Service 
Labor Law Service 
Business Law Reference Service Bankruptcy Law Service 
Iusurance Law Reporting Service Inheritance Tax Service 
Legal Periodical Digest Service 
Stocks and Bonds Law Service 
Court Decisions Reporting Services 
Tax Systems of the World 





The Growth of American Corporate Organizations. 


In Matter of Steinberg’s Estate 
further mention of which is made, 
under New York, at page 320 
herein, it is said: “The vast growth 
of corporate organizations in this 
country and the extension of the 
rights and powers granted to them 
by the Legislatures of the several 
states during the past three-quar- 
ters of a century are facts familiar 
to every student of the law. The 
corporate conception, however, 
long antedated this period. The 
reason for its vastly extended use 
in this later period lay in the need 
for greater aggregations of capital 
to develop the tremendous poten- 
tial resources of the country than 
were reasonably available to any 
single individual or small group 
of individuals. Furthermore, many 
of the projects confronting the 
pioneers of business, whereas of- 
fering great probabilities of profit, 
presented corresponding possibili- 


The Business Man’s 


Assistant Secretary of Com- 
merce John Dickinson closed his 
address before a meeting some 
months ago of the New Jersey Bar 
Association with the following 
words: “It has always seemed to 
me, in my own practice, that the 
lawyer might be described as the 
business man’s thinking machine. 
It is not that the business man is 
incapable of thinking, but that the 
business man is so busy with so 
many other things that he requires 
a measure of education in order to 
take a broadminded view towards 
his own business and towards his 
industry. And so, with the devel- 
opment of the need for industrial 
statesmanship, I think that there 


ties of loss, and whereas the inher- 
ent natural willingness of the 
pioneering spirit furnished an in- 
centive to gamble for the rich re- 
ward which would crown success 
in the enterprise, the substratum 
of caution interposed an inhibition 
to the act of placing the total re- 
sources of the individual at the 
hazard of the event. Finally, many 
of the most promising projects of 
construction and development were 
of such considerable magnitude 
that their completion might well 
postdate the lives of the individ- 
uals who initiated them. The need 
for a method of organization which 
would eliminate these three diffi- 
culties was met by the conception of 
the modern business corporation, 
and it is the presence of these three 
characteristics which furnishes the 
essential points distinguishing a 
corporation from every other vari- 
ety of business organization.” 


Thinking Machine 


is a new opportunity for the legal 


profession. I think that there is 
an opportunity for the legal pro- 
fession to study the organization 
of industry, to study the interrela- 
tion between the various indus- 
tries of the country as a whole. 
And I believe, myself, that the 
industrial leadership which is go- 
ing to take us forward out of 
the depression, as I have no 
doubt it will (because Ameri- 
cans have never yet failed to 
respond to such a challenge) is 
going to come to a very con- 
siderable extent from the prac- 
titioners of the law. And I invite 
them to turn their attention to 
that task.” 
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Domestic Corporations 


Arkansas. 





Illinois. 








Appointment of receivers on behest of stockholders. The United 
States Circuit Court of Appeals, Eighth Circuit, reversing the decree 
of the District Court and thus denying the prayer, of the holders of 
a small percentage of the appellant corporation’s preferred stock, of 
the bill, inter alia, that, a receiver be appointed for the corporation, 
and its business and properties be liquidated and the proceeds dis- 
tributed, says: “It may be said at once that the authorities almost 
are unanimous in holding that ‘mere dissatisfaction (on the part of 
stockholders) with the corporation management, at least so long as 
the officers and stockholders do no act that is fraudulent, illegal or 
ultra vires, will not warrant the intervention of a court of chancery 
by the appointment of a receiver, because, in the absence of fraud, 
illegality or ultra vires conduct, the will of the majority is entitled 
to control the policy and the business of the body corporate.’ No 
case can be found in which it has been ruled that some error in 
management merely will support a decree of receivership. The mis- 
management must be fraudulent as against stockholders and credit- 
ors, and destructive of the business so as to imperil the rights of 
stockholders and creditors before a court of chancery will enforce 
so drastic a remedy as the taking over of a business from its own 
management.” Arkansas-Missouri Power Co. v. Kunderer et al., 73 
F. (2d) 212, Guy M. Peters, of Chicago, Ill. (Harry P. Daily, of 
Ft. Smith, Ark., A. Z. Patterson, of Kansas City, Mo., and H. L. 
Ponder, of Walnut Ridge, Ark., on the brief), for appellant. R. L. 
Ward, of Caruthersville, Mo. (J. K. Riffel and Everett Reeves, of 
Caruthersville, Mo., on the brief), for appellees. 


Method to be used in determining value of dissenting shareholders’ 
stock in cases where such becomes necessary. The Illinois Supreme 
Court in reaching its conclusion in the case to which reference is 
here made says: “It does not appear that the method of appraisal 
of the shares of dissenting stockholders has received consideration 
by this court.” The opinion does not lend itself to satisfactory di- 
gesting; those interested will find the case reported as Ahlenius v. 
Bunn & Humphreys, Inc., 192 N. E. 824. Appearances: B. L. Catron, 
of Springfield, and Hal M. Stone and Branson Wright, both of 
Bloomington; Bracken, Livingston & Murphy, of Bloomington. 


Maryland. 


Corporation guaranteeing dividends on stock of its subsidiary not 
absolved, under conditions here present, by consolidation of subsid- 
iary with another corporation the legal effect of which was to termi- 
nate existence of each of the two consolidating corporations as legal 
entities. Such is the decision of the Municipal Court of City of 
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New York, Borough of Manhattan, Third District, the consolidating 
corporations being Maryland companies, and the guaranteeing com- 
pany being British. On the general question the court says: “A 
careful consideration of the above cited cases will make it appear 
that a contract of guaranty of dividends of a corporation, unless 
another intention appears from the contract, or the contract and 
surrounding circumstances, contemplated the continued existence 
of the corporation, and the continued existence of the shares of stock 
upon which dividends may be earned or declared; that, if a corpo- 
ration be dissolved by the state or any outside agency without any 
fault or connivance on the part of the guarantor, the contract of 
guaranty is at an end; that if such a corporation be dissolved by the 
action of the stockholder who is the beneficiary of the contract of 
guaranty of dividends, he is barred from seeking to recover his divi- 
dends; that if the termination of the existence of such a corporation 
is brought about by the guarantor himself for the sole purpose of 
relieving himself from liability under the guaranty, he is estopped 
from setting up as a defense in an action to enforce the guaranty 
the fact of the extinction of the corporation that he brought about 
himself, because that would be permitting him to profit by his own 
wrong. It seems clear also that, even in a case where the guarantor 
himself brought about the termination of the corporation, he will not 
be estopped from showing that fact in such an action, if it be made 
to appear that the termination was a necessity, and that he acted in 
good faith. There is an implication arising in all these cases, al- 
though not decisively stated, that, if a guarantor assists in bringing 
about the demise of a corporation whose dividends he has guaran- 
teed, without showing any necessity for such demise, he will also be 
estopped from setting up such demise as a defense in an action on 
the contract of guaranty.” Wessel v. Crosse & Blackwell, Limited, 
274 N. Y. S. 980. Louis H. Robinson, of New York City (A. Alex- 
ander Katz, of New York City, of counsel), for plaintiff. Auchincloss 
& Duncan, of New York City (J. Donald Duncan, of New York 
City, of counsel), for defendant. 


New Jersey. 


Receiverships. Just a pair of excerpts. The Court of Chancery 
of New Jersey says: “The appointment of a receiver rests in the 
exercise of sound discretion on the part of the court, and here the 
proofs do not justify the appointment of a receiver.” “The appoint- 
ment of a receiver pendente lite at this time would amount to giving 
the full measure of relief to which complainants may be entitled on 
final hearing, and courts do not grant such relief except under most 
urgent circumstances, and none such exist herein.” Panzer et al. v. 
National Finance Corporation of America et al., 175 A. 188. Appear- 
ances: Milton M. Unger, of Newark; Burnett & Trelease, of Newark. 


Courts will not permit the legal entity of a corporation to be inter- 
posed so as to defeat justice. Here, one of the defendants having 
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had a promissory note given by him reduced to judgment formed a 
family corporation and about the same time transferred to his wife 
certain realty theretofore held jointly by him and his wife. The one 
who had procured the judgment on the note prays discovery. The 
Court of Chancery of New Jersey renders judgment for complain- 
ant, the individual defendant, Sam Trugman, who formed the cor- 
poration, claiming to be without funds to pay the judgment. The 
court says that if all this be true, the incorporation and the transfer 
were fraudulent. Citing a certain case it is said that the Court of 
Errors and Appeals “held that to organize a corporation and convey 
to it all one’s assets is a fraud against creditors.” The court con- 
cludes: “Where the corporate form is used by individuals for the 
purpose of evading the law, or for the perpetration of fraud, the 
courts will not permit the legal entity to be interposed so as to 
defeat justice.” Trachman v. Trugman et al., 175 A. 147. Henry M. 
Grosman, of Newark, for complainant. Michael Breitkopf, of Newark, 
for defendants S. Trugman, Inc., Bessie Trugman, Jacob Parent, and 
Lena Leibowitz. Joseph Bohrer, of Newark, for defendant Sam 
Trugman . 






















New York. 


Duty of executor to account for transactions of corporation wholly 
controlled by him as executor, the business being continued after his 
decedent’s death. Decedent, here, died possessed of all the capital 
stock of a corporation which he had caused to be organized. Ob- 
jection is raised by a special guardian to the failure of the executor 
to include in his account the transactions of the corporation the 
business of which was continued after his qualification. The ques- 
tion runs to the powers and obligations of a testamentary fiduciary 
respecting the affairs of a duly incorporated company where he holds 
stock of such corporation in his trust capacity. It is said by the 
Surrogate (Surrogate’s Court, Kings County, New York) that “It 
may be doubted whether there is any subject of general law con- 
cerning which the conception of bench and bar alike is more hazy 
than it is regarding that raised by the special guardian in this pro- 
ceeding.” After full discussion the court says: “The only direct 
authorities on the question here presented, which have been found, 
are in accord with the principle that where the fiduciary is a con- 
trolling stockholder in a corporation, the transactions through the 
medium of the corporation are his own acts which must be fully 
reflected in his account. It is accordingly the opinion of the court 
that the executor’s application to strike out the objections of the 
special guardian to his account, on the ground that the corporation 
is a separate legal entity, is wholly untenable. * * * It follows 
that the objection of the special guardian to the account as filed must 
be sustained.” In re Steinberg’s Estate, 274 N. Y. S. 914. Bennett 
E. Siegelstein, of New York City, for Bennett E. Siegelstein. Irving 
Berson, for Louis H. Supnick. 
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By-law providing for cumulative voting. Section 49 of the New 
York Stock Corporation Law provides that the certificate of incor- 
poration, or an amending certificate, may authorize cumulative voting at 
elections of directors. Section 47 provides that unless otherwise pro- 
vided in the charter each stockholder shall be entitled to one vote 
for each share of stock owned by him, at stockholders’ meetings. 
Here, the articles of incorporation of a closely held corporation made 
no mention of cumulative voting; later it was unanimously deter- 
mined by the stockholders to make provision for such voting and an 
amending certificate was prepared and the by-laws were amended 
accordingly ; the amending certificate was never filed with the Sec- 
retary of State however. An election was held; a candidate for 
director was declared elected though he received fewer votes than 
a candidate for whom votes were cast cumulatively. In this action the 
trial court sustained the declared result. The New York Supreme 
Court, Appellate Division, Second Department, reverses. (Thus, 
with more, in The Corporation Journal for October, 1934, page 224.) 
The Court of Appeals affirms. “The question presented on this ap- 
peal is whether the failure of the officers to obey the command of 
the corporate stockholders precludes Kinsman from exercising a 
right of cumulative voting. The other stockholders cannot com- 
plain, for they voluntarily and for a sufficient consideration agreed 
that each stockholder should have such right. The corporation can- 
not complain, for its stockholders have unanimously passed the nec- 
essary corporate resolutions and the corporate officers are under a 
duty to take the steps necessary to carry the resolutions into effect. 
The rights of no purchaser of stock or creditor or other third party 
is involved and the state has no interest in the matter. Thus the 
objection to the validity of the by-laws is purely technical.” In the 
Matter of American Fibre Chain Seat Corporation, Commerce Clearing 
House Court Decisions Reporting Service, Requisition No. 126924. 
Isidore I. Haber and James J. Armstrong, of New York City, appel- 
lants. Isaac N. Jacobson, of New York City, for respondent. 


Oregon. 


Corporations as parties to contract of joint adventure. Extracts 
from the opinion of the Supreme Court of Oregon in this case. “A 
corporation may enter into such a contract,” i. e., a contract of joint 
adventure. “While it is true that no record was introduced in evi- 
dence showing that any officer of any of the appealing defendants 
was expressly authorized by the board of directors to enter into 
such a contract with the Quigleys, corporations act through their 
officers and agents and the authority of an officer of a corporation 
to act as a managing agent thereof may be inferred from a long 
continuance on the part of such officer in the performance of the 
duties of managing agent.” “A contract of joint adventure need 
not be express; it may be implied in whole or in part from the 
conduct of the parties.” “The rule of law that a contract of joint 
adventure may be implied from the conduct of the parties, permits 
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and requires a consideration not only of the testimony directly 
indicating that there was such a contract, but also of the evidence 
which shows the course of dealing between the Quigleys and the 
corporations mentioned. This course of dealing is susceptible to 
an inference that the parties were joint adventurers.” Lans et al. v. 
National Insurance Agency et al., 37 P. (2d) 365. 





Pennsylvania. 


Creditors follow proceeds of sale of personal property by receivers 
of corporation to which such property had been transferred by a 
corporation, debtor to the aforesaid creditors. A corporation sold 
and transferred all of its personal assets to another corporation (re- 
taining possession of realty), the consideration being the assumption 
by the vendee of the vendor’s liabilities. Certain creditors were not 
informed of this transaction nor did they agree to accept the vendee 
as their debtor. Later the vendee went into receivership. The 
receivers sold certain personalty (for $8,600) which admittedly was 
a part of the assets transferred in the original transaction. The 
above mentioned creditors then asked the United States District 
Court that it direct that the $8,600 be segregated and set aside as a 
separate fund for their benefit and for the benefit of such other 
creditors of the original vendor who might be entitled to it on 
distribution and that it be not used by the receivers in the personal 
operation of the companies in receivership. The District Court 
refused. The Circuit Court of Appeals, Third Circuit, reverses, 
directing segregation. It was urged that resort should first be to 
the retained real estate. The court says that it knows of no reason 
why the creditors “should under the circumstances of this case be 
required to proceed first against the real estate. Ordinarily in pro- 
ceeding against insolvent decedents’ estates, creditors are required 
to proceed first against the personal property, and we see no reason 
why in this case they may not take steps first to prevent the pro- 
ceeds of the personal property from getting beyond their reach.” 
South Chester Tube Co. et al. v. Naismith et al., 73 F. (2d) 13. 
W. Denning Stewart, of Pittsburgh, and H. Edgar Barnes and A. S. 
Ashbridge, Jr., both of Philadelphia, for appellants. Louis J. Wiesen, 
of Sharon, for appellees. 


Texas. 


Power of directors of corporation owning all the stock thereof. 
The Court of Civil Appeals of Texas (El Paso) says, in deciding this 
case: “We understand the holding of the courts to be, from the 
many cases we have reviewed, that where there are no creditors, or 
otherwise, to be affected the directors of a corporation owning all 
the shares of stock, by their unanimous consent, may make any dis- 
position of the assets of the corporation they may wish.” Brown v. 
Byrne et al., 75 S. W. (2d) 484. Appearances: J. Walker Morrow, 
of El Paso; Brown & Brooke, of El Paso. 







































The Corporation Journal 323 
Virginia. 

Equity court decreeing transfer of stock and issuance of new 
certificates has power at same time to determine damages, if any, 
resulting from original refusal to effect the transfer. The court 
below, here, required a transfer of shares, the issuance of new certifi- 
cates, and the payment of all accrued dividends—refusal to effect 
the transfer being the basis of the suit—the offerers of the stock for 
transfer being holders for value without notice (Uniform Stock 
Transfer Act)—but refused to require the appellee to respond in 
damages (on account of alleged depreciation in value of the shares), 
in accordance with the prayer of the bill. The Supreme Court of 
Appeals of Virginia holds that the court below (reversing the decree 
to that extent) should have ascertained the damages, if any, and 
included the amount thereof in its decree, saying: “In our opinion 
the appellants have come into a court of equity with ‘clean hands’ 
and have done all that the law requires of them. They bought stock 
under circumstances which under all the rules of modern business 
they had a right to buv. When denied the right by appellee to have 
the stock transferred, they offered to indemnify appellee by execut- 
ing a valid bond. They have paid their money for stock which they 

were entitled to purchase. That they have incurred a loss by the 
illegal refusal of appellee to transfer is apparent from the proof 
that a certain amount of the stock had already been sold. The 
modern trend of the courts is to afford litigants an expeditious 
remedy in the assertion of their right. Though it may be a departure 
from the usual result arrived at in a suit for the specific performance 
of a contract, we perceive no valid objection to ending the litigation 
in one proceeding.” Steindler et al. v. Virginia Public Service Co., 
175 S. E. 888. Christopher B. Garnett, of Washington, D. C., for 
appellants. Leo P. Harlow and Marshall H. Lynn, both of Wash- 
ington, D. C., for appellee. 


Foreign Corporations 


Arkansas. 


On doing business and service of summons. One Westerfield is 

employed by the Cudahy Packing Company, on salary. He lives 

in Arkansas, has an office there, and occupies himself in several coun- 
ties of the state on behalf of his employer. He takes orders and 

makes collection. A small proportion of his customers remit direct 

to the company. On occasion a customer refuses to accept a ship- 

ment; in such a case Westerfield picks it up and transporting it in 

his own car (for the use of which the company pays him 4¢ a mile) 

seils the merchandise to another customer. New customers are 

sought, the extent of credit being recommended by Westerfield. The 
Arkansas Supreme Court, reversing the court below, holds that the 
company is doing business in Arkansas, and that Westerfield is 

more than a mere salesman but is an agent, because of his duties 
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GIVING PART 
PRACTICE 
AWAY 


The corporate representation ] pan 
of your client in foreign states } are 
is TECHNICAL work—YOUR | 3s ' 
work. To delegate it to business |} det 
employes of your client is a} ™' 
first step in alienating what is || "4 
legitimately YOUR PRACTICE. | *t 

When, on the other hand, | bi 
you appoint The Corporation }};, | 
Trust Company as corporate 
representative of your client in 
any state, you virtually put the 
work in the hands of your own 
law clerk. For it is as such that | 
The Corporation Trust Com- 
pany works. Summonses on 
the company then come to YOU; 
notices from state and local 
governments come to YOU; 
proper observance by your client 
of legal requirements in the | 
state falls directly under YOUR } 
eye; all as they SHOULD, and 
all to the demonstrably material | 
advantage of the CLIENT. 


The Corporation Trust Com- 
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and functions and so that service on him on behalf of the company 
is valid service. Berryman v. The Cudahy Packing Company, decided 
November 26, 1934. Commerce Clearing House Court Decisions 
Reporting Service, Requisition No. 126800. 


Maryland. 


Doing business and service of process. The defendant here is a 
New York corporation that publishes two newspapers in Washing- 
ton, D. C. The basis of the suit is an alleged libel brought by a 
citizen of Maryland. The United States District Court, District of 
Maryland, describes as the usual, essential functions of a newspaper 
publishing company the gathering of news; obtaining advertisers 
and subscribers; the actual printing and circulation of the newspa- 
pers for sale. “Nevertheless, each one of these functions is a material, 
integral part of the essentials of the newspaper business. Therefore, if a 
foreign corporation sees fit to perform any one of these functions 
in a given jurisdiction it necessarily follows that such performance 
raises the inference that the corporation is present and doing busi- 
ness within that jurisdiction. This corporation employed reporters, 
on salary, whose duty it was to gather news in Maryland and had 
an organization in Maryland to solicit advertisements and subscrip- 
tions to the papers and to distribute and deliver the papers.” The 
court holds that the newspaper company is doing business in Mary- 
land. Service on behalf of the company was made on one of its 
reporters, a resident of the City of Washington, whose sole duty it 
is to gather Maryland news and take it or transmit it to the com- 
pany’s Washington office. If a foreign corporation has no named 
agent for service of process, then such may be served on one of its 
officers or on any agent or other person in its service. The court 
is of the opinion that the reporter had no implied authority to accept 
the process on behalf of his employer and so the motion to quash 
the writ of summons is granted. Actor v. Washington Times Com- 
pany, decided November 30, 1934, Commerce Clearing House Court 
Decisions Reporting Service, Requisition No. 126862. Walter L. 
Green and Lansdale G. Sasscer, both of Hyattsville, for plaintiff. 
Wallace & Hammond, of Baltimore, for defendant. 


North Carolina. 


Service of process and the running of the statute of limitations. 
The North Carolina statutes provide that in the case of any corpo- 
ration having property or doing business in North Carolina, whether 
a domestic corporation or otherwise, such corporation not having an 
officer or agent in the state on whom process may be served in its 
behalf, service of process may be made on the Secretary of State. 
The statutes provide, also, for a two year period of limitation on 
the bringing of an action against domestic and foreign corporations. 
Here a foreign corporation, against which an action was brought, was 
at all times after the alleged cause of action arose subject to the 
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jurisdiction of the courts of the state. Service could have been made 
in the manner stated at the date the cause of action alleged in the 
complaint accrued and the statute of limitations then began to run. 
The North Carolina Supreme Court, affirms the judgment below for 
the defendant, saying: “For that reason, two years having elapsed 
from the date the cause of action accrued to the date of the com- 
mencement of the action, the action is barred.” W. G. Smith and 
His Wife, Ora H. Smith, v. The Finance Company of America, de- 
cided November 21, 1934, Commerce Clearing House Court Decisions 
Reporting Service, Requisition No. 127581. 


Oklahoma. 





Installation in fulfilling interstate contract; isolated transaction; 
qualification of foreign corporation not necessary. Action by an 
Indiana corporation not licensed to do business in Oklahoma for 
unpaid portion of contract price covering certain elevator and other 
equipment, including doors, all to be erected in place, thus necessi- 
tating the performance of a certain amount of labor in Oklahoma 
by the vendor. Reversing the court below the Oklahoma Supreme 
Court, on the defense advanced that the contract was void and 
unenforceable since the Indiana corporation in carrying out the 
contract engaged in intrastate business for which it was not licensed, 
holds that qualification was not necessary. Citing many cases the 
court concludes that the assembling and erecting were appropriate 
to the sale and so that the transaction was interstate in its entirety. 
And further: “We might rest our decision upon our conclusion that 
the transaction was interstate commerce, to which the Oklahoma 
statutes could not and do not purport to apply, but the question is 
one of considerable importance, and we therefore consider it proper 
to state that the decision of the trial court was also erroneous for 
the reason that the Oklahoma statutes do not prohibit a foreign 
corporation from the doing of a single act, whether local or not, 
pertaining to a particular business or transaction as distinguished 
from a series of acts requiring the time and labor of men for the 
purpose of livelihood, etc.” On this latter point the court recites 
that such has been its interpretation of the law in prior decisions. 
Metal Door & Trim Co. v. Hunt et al., decided October 30, 1934, 
Commerce Clearing House Court Decisions Reporting Service, 
Requisition No. 125234. 


South Carolina. 


Service of process on foreign corporation. The statutes of South 
Carolina provide that service may be made on any agent of a foreign 
corporation on behalf of such corporation. Here, one Hirsch was a 
local salesman for a corporation; orders were produced on stationery 
of the company designating him as such; he canvassed the trade 
for the company; he drove an automobile which had the company’s 
name on it, and he had certain advertising matter which he distrib- 
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uted in behalf of the company. The summons and complaint were 
ignored; however, when judgment was rendered strenuous effort 
was made to have the service set aside. The circuit court said it 
was too late as judgment had been rendered. On appeal, the Su- 
preme Court of South Carolina affirms. Forbes v. Kingan & Co., 
176 S. E. 880. Capers G. Barr, of Georgetown, for Appellant. 
Thomas J. Karnes and H. L. Smith, Jr., both of Georgetown, for 
respondent. 


On the doing of business and service of summons. The defendant, 
a corporation foreign to South Carolina, is engaged in the business 
of generating and distributing electric power. It owns land, dams 
and reservoirs in South Carolina, but has no office or place of business 
in that state nor are any of its officers there located. Generation 
of the electric power is without the state. The statutes provide that 
service of process “can be made in respect to a foreign corporation 
only when it has property within the state or the cause of action 
arose therein, or where such service shall be made in this state per- 
sonally upon the president, cashier, treasurer, attorney or secretary, 
or any agent thereof.” Summons was served on a Mr. Hughs, an 
attorney, representing the defendant in other cases based on the same 
cause of action as here, but, says the Supreme Court of South Caro- 
lina, he “had no express authority to accept such service and had 
not even been retained to defend such action. It is fallacious to 
say that authority to accept service of process in new actions brought 
by other persons against the same defendant may be inferred from 
the fact of the attorney’s employment in other actions.” Summons 
was served on a Mr. Hall, an engineer, temporarily in South Caro- 
lina, examining certain lands in the state involved in the other 
actions referred to above, but not involved in the present action. 
Reversing the court below it is held that the service on the attorney 
was invalid. The lower court did not hold that defendant was 
doing business in the state or that Hall was its agent in such capacity 
as to make service upon him valid. Dyar v. Georgia Power Co., 176 
S. E. 711. Colquitt, Parker, Troutman & Arkwright, of Atlanta, Ga., 
and Hughs & Hughs, of Walhalla, for appellant. Herndon & Thomp- 
son, of Walhalla, for respondent. 


Taxation 
New York. 


Sale of bankrupt’s personalty not subject to state’s sales tax. As 
an emergency measure, the New York Legislature enacted a sales 
tax law, the tax being for the privilege of selling, by any person, 
tangible personalty, with certain exceptions, at retail, the basis being 
the receipts from the sales. The term “person” is defined in the act 
as including “an individual, copartnership, society, association, joint 
stock company, corporation and any combination of individuals.” A 
receiver, appointed for a New York bankrupt corporation, sold the 
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bankrupt’s tangible personal property at auction, pursuant to the 
court’s order. After the sale the State sought to collect the sales 
tax on the proceeds. The receiver declined to pay. Later the trustee 
in bankruptcy filed a petition in the United States District Court for 
the purpose of obtaining an order barring the tax claim on the 
ground that the sale made by the receiver was not taxable under 
the state law. Order was granted. The U. S. Circuit Court of Ap- 
peals, Second Circuit, affirms. The court says: “While the scope 
of the statute as construed by the New York Court of Appeals would 
be binding upon us, in the absence of such a decision it becomes 
our duty to determine whether the statute imposes a tax upon such 
a sale as the one made by this receiver.” The court is of opinion 
that the Legislature’s failure to include a receiver in the entities 
embraced by the term “person” “was, we think, highly significant, 
and indicates an intention to permit such sales to be made by a 
receiver tax free.” In re Flatbush Gum Co., Inc., 73 F. (2d) 283. John 
J. Bennett, Jr., Atty. Gen. of New York, Henry Epstein, Sol. Gen. 
of New York City, and Robert P. Beyer, Asst. Atty. Gen., for the 
People of the State of New York. Harold H. Levin, of New York 
City (Harold H. Levin and Louis W. Arnold, Jr., both of New York 
City, of counsel), for trustee. 


Oklahoma. 


Exemption of certain dividends from state income tax. Section 5 
of the 1931 Income Tax Law, now Sec. 12502, Oklahoma Statutes, 
1931, exempts from income tax dividends received from stock in any 
corporation, the income of which is taxable under the provisions of 
the Act. The Supreme Court of Oklahoma, affirming the judgment 
of the court below, quotes from its decision in Rapp v. Oklahoma Tax 
Commission, 27 P. (2d) 157 (The Corporation Journal for April, 1934, 
page 162) as follows: “It is only dividends received from stock 
in those corporations whose income is taxable under the provisions 
of this act which are exempt; upon the other hand, when one of 
the corporations whose income is not taxable under the provisions 
of this act pays a dividend to a stockholder who is a taxpayer under 
the provisions of this act such dividend is not exempt.” In the opin- 
ion in the present case the court says: “Official Ruling No. 2 at- 
tempts to enlarge the provisions of law by a construction to mean 
that where a corporation receives the advantage of one exemption 
and thereby escapes the burden of the tax, the burden is then trans- 
ferred to the shareholder. Such position would be entirely justified 
if the law provided that dividends from stock should be exempt 
only in the ratio that the corporation paid income tax. The law 
does not so provide. On the other hand, as heretofore suggested by 
the court, if the incorporation is one of that class whose income (and 
this is construed to mean net income) is taxable, the dividends 
received from stock in such corporations are exempt. If, on the 
other hand, the corporation is included in that class whose (net) 































330 The Corporation Journal 





income is not taxable, the dividends are taxable to the shareholders.” 
Oklahoma Tax Commission et al. v. Hudson, 36 P. (2d) 892. C. W. 
King and A. L. Herr, both of Oklahoma City, for appellant Okla- 
homa Tax Commission. Hayes, Richardson, Shartel, Gilliland & 
Jordan and Frank A. Chilson, all of Oklahoma City, for defendant 
im error. 


CORPORATE MEETINGS HELD 


During the past few weeks, meetings of the corporations named 
below, among many others, have been held at some one of the offices 
of The Corporation Trust Company. 


Warner Bros. Pictures, Inc. Western Air Express Corporation 
B/J Aircraft Corporation Keystone Aircraft Corporation 
City Stores Company The Valspar Corporation 
Rockaway Pacific Corporation General Aviation Corporation 
American Cyanamid Company Brazil Railway Company 
Republic Steel Corporation American Austin Car Co., Inc 
Firestone Tire and Rubber Export Company 
Western Tablet & Stationery Corporation 

Transcontinenetal Air Transport, Inc. 

General Outdoor Advertising Co., Inc. 
Atlantic and Pacific Steamship Company 





Some Important Matters for 
February and March 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Service maintained by The Corporation 
Trust Company System sends timely notice to attorneys for subscribing corpo- 
rations of report and tax matters requiring attention from time to time, fur- 
nishing information regarding forms, practices and rulings. 


AraBaMa—Annual Franchise Tax Return due between January 1 and 
March 15.—Domestic and Foreign Corporations. 

Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corpora- 
tions. 

Annual Franchise Tax due April 1, but may be paid without 
penalty until April 30—Domestic and Foreign Corporations. 

Araska—Annual Report due within 60 days from January 1.—Foreign 
Corporations. 

Arizona—Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corpora- 
tions. 

Annual Statement of Mining Companies due between January 

1 and April 1—Domestic and Foreign Corporations engaged in 

mining of any kind. 
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ArKansaS—Franchise Tax Report due on or before March 1.—Do- 

mestic and Foreign Corporations. 

CaLIFoRNIA—Franchise (Income) Tax Return due on or before March 
15.—Domestic and Foreign Corporations. 

Cotorapo—Annual Report due on or before March 15.—Domestic and 
Foreign Corporations. 

ConneEctTicut—Annual Report due on or before February 15 (if corpo- 
ration was organized or qualified between January 1 and June 
30).—Domestic and Foreign Corporations. 

Income Tax Return due on or before April 1—Domestic and 
Foreign Corporations. 

DeLtawarE—Return of Information at the source due on or before 
March 15.—Domestic and Foreign Corporations making pay- 
ments of dividends, interest or other income to any citizen or 
resident of Delaware aggregating $1,000 or more during 1934. 

DoMINION OF CanaDA—Return of Information at the source due on or 
before Febuary 28.—Domestic and Foreign Corporations. 

Georc1a—Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corpora- 
tions. 

IpanHo—Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corpora- 
tions. 

Itt1nors—Annual Report due between January 15 and February 28.— 
Domestic and Foreign Corporations. 

InDIANA—Return of Information at the source due on or before Feb- ° 
ruary 15.—Domestic and Foreign Corporations. 

[owa—Income Tax Return due on or before March 31.—Domestic and 
Foreign Corporations. 

Kansas—Return of Information at the source due on or before March 
1.—Domestic and Foreign Corporations. 

Annual Report and Franchise Tax due on or before March 31. 
—Domestic and Foreign Corporations. 

Louistana—Capital Stock Statement due on or before March 1.—For- 
eign Corporations. 

Matne—Annual License Fee due on or before March 1.—Foreign Cor- 
porations. 

MaryLtanp—Annual Report due on or before March 15.—Domestic and 
Foreign Corporations. 

MassacHusetts—Return of Information at the source due on or before 
March 1.—Domestic and Foreign Corporations. 

Excise Tax Return due on or before April 10.—Domestic and 
Foreign Corporations. 

Minnesota—Income Tax Return and Return of Information at the 
source due on or before March 15.—Domestic and Foreign Cor- 
porations. 

Misstsstpp1—Income Tax Return and Return of Information at the 


source due on or before March 15.—Domestic and Foreign Cor- 
porations. 
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Missouri—Return of Information at source due on or before March 1. 
—Domestic and Foreign Corporations. 

Annual Franchise Tax Report due on or before March 1.— 
Domestic and Foreign Corporations. 

Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 

Montana—Annual Report of Capital employed due between January 
1 and March 1.—Foreign Corporations qualified after Febru- 
ary 27, 1915. 

Annual Return of Net Income due on or before March 1.— 
Domestic and Foreign Corporations. 

Annual Report due on or before March 1.—Domestic and 
Foreign Corporations. 

Nesraska—Annual Statement to Tax Commissioner due on or before 
April 1—Foreign Corporations. 

New Hampsurre—Annual Return due on or before April 1—Domestic 
and Foreign Corporations. 

Franchise Tax due on or before April 1—Domestic Corps. 

New Jersey—Annual Franchise Tax Return due on or before the first 
Tuesday in February—Domestic Corporations. 

New Mexico—Return of Information at the source due on or before 
April 1—Domestic and Foreign Corporations. 

New Yorx—Annual Franchise Tax Report of Real Estate and Holding 
Corporations due between January 1 and March 1.—Domestic 
and Foreign Real Estate and Holding Corporations. Forms 41 
C. T. and 42 C. T., Art. 9 of the Tax Law. 

Annual Franchise Tax of Real Estate and Holding Corpora- 
tions due on or before April 1—Domestic and Foreign Real 
Estate and Holding Corporations. 

Norta Carotina—Income Tax Return and Return of Information at 
the source due on or before March 15.—Domestic and Foreign 
Corporations. 

Norte Daxota—Income Tax Return and Return of Information at 
the source due on or before March 15.—Dom. and For. Corps. 


Oxn1o—Annual Franchise Tax Report due between January 1 and 
March 31.—Domestic and Foreign Corporations. 
Annual Statement of Proportion of Capital Stock due between 
January 1 and March 31.—Foreign Corporations. 
OxKLaHomMa—Return of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 
Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 
Orecon—Return of Information at the source due on or before Febru- 
ary 15.—Domestic and Foreign Corporations. 
Combined Excise (Income) Tax Return and Intangibles In- 
come Tax Return due on or before March 31.— Domestic and 
Foreign Corporations. 
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PENNSYLVANIA—Capital Stock and Corporate Loans Report due on or 
before March 15.—Domestic and Foreign Corporations. 

Bonus Report due on or before March 15.—Foreign Corpora- 
tions. 

Ruope IsLanD—Annual Report due during February —Domestic and 
Foreign Corporations. 

Corporations Tax Return due on or before March 1.—Do- 
mestic and Foreign Corporations. 

SoutH CaroLtina—Annual License Tax Report due during February. 
—Domestic and Foreign Corporations. 

Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corpora- 
tions. 

SoutH Daxora—Annual Capital Stock Report due before March 1.— 
Foreign Corporations. 


Texas—Annual Franchise Tax Report due between January 1. and 
March 15.—Domestic and Foreign Corporations. 
Unitep States—Return of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 
Annual Return of Net Income due on or before March 15.— 
Domestic and Foreign Corporations having an office or place of 
business in the United States. 


Utran—Return of Information at the source due on or before February 
15.—Domestic and Foreign Corporations. 

Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 

VeRMoNT—Return of Information at the source due on or before Feb- 
ruary 15.—Domestic and Foreign Corporations. 

Annual Report due on or before March 1.—Domestic Corpo- 
rations. 

Annual License Tax Return and Payment due on or before 
March 1.—Domestic and Foreign Corporations. 

Extension of Certificate of Authority due on or before April 
1.—Foreign Corporations. 

List of Stockholders due on or before April 1—Domestic and 
Foreign Corporations. 

Vircinta—Annual Registration Fee due on or before March 1.—Do- 
mestic and Foreign Corporations. 

Annual Franchise Tax due on or before March 1.—Domestic 
Corporations. 

Wisconsin—Income Tax Return and Return of Information at the 
source due on or before March 15.—Domestic and Foreign Cor- 
porations. 

Annual Report due between January 1 and April 1—Domestic 
and Foreign Corporations. 


QO 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business The Cor- 

poration Trust Company publishes the following supplementary pam- 

phiets and forms, any of which it is always glad to send without 
charge to readers of The Journal: 


New Deal Laws of Importance to Corporations—Contains complete 
text of Securities Act of 1933 as amended by Title II of the Securities 
Exchange Act of 1934, all matters in the original act omitted in the 1934 amend- 
ments being set in brackets, and all new matters added by the 1934 amendments 
being set in italics; complete text of the Securities Exchange Act of 1934; and 
complete text of the amendment approved June 7, 1934 to the Bankruptcy Act 
providing for corporate reorganizations. 


The New Bankruptcy Law—Contains, first, the eleven-word amendment 
approved June 18, 1934 to the original amendment to the Bankruptcy 
Sat spores June 7, 1934 (and published in our pamphlet New Deal ws 

i above); second, two examples of voluntary petitions for reorganization 
under the new provisions; and third, two examples of petitions under the new 
provisions for appointment of trustees (reorganization sought). 


The High Cost of Whistles for Corporations—Benjamin Franklin’s 
classic, “The Whistle,” here is shown, by the decisions in actual court 
cases, to have a very pointed application to some of the policies of some business 


corporations of our own day. A sixteen-page pamphlet for both laymen and 
lawyers. 


Special Report—The Case Against Corporate Representation by Business 
Employes. Specific experiences of different corporations with the han- 


by untrained corporate representatives of such matters as service of process, 
notices of taxes due, filing of corporation reports, etc. 


Amendments to Delaware Corporation Law, 1933. Presents the com- 
plete text of the 1933 amendments to Chapter 65 of the Revised Code, 
all new matters being shown in italics, and repealed matter in brackets, so a 
complete picture is conveyed of the changes effected, while explanatory comments 
show the purpose and result of each change. 


What Constitutes Doing Business. (Revised to April 15, 1934.) A 198- 
e book containing brief digests of decisions selected from those 
in the various states as indicating what is construed in each state as “doi 
business.” The digests are arranged by state, but a Table of Cases and a Topi 
Index make them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 


Amateur Corporate Representation. A booklet dealing with some of the 
weaknesses of placing a company’s statntory representation in the 
hands of business employes or others not trained in the matters involved. 

Delaware Corporations. Presents in convenient form a digest of the Dela- 


ware corporation law, its advantages, for business corporations, the 

attractive provisions for non par value stock, and a brief summary of the statu- 

toy requirements, procedure and costs of satpaposetion completely revised to 
lect the changes made by the amendments of 1933. 


When Corporations Cross the Line. A simple explanation of the reasons 


for and purposes of the foreign corporation laws of the various states, 
and illustrations of when and how a corporation makes itself amenable to them. 
Of interest both to attorneys and to corporation officials. 


Questionnaire on Business Outside State of Organization. This is a 


form for attorney’s use in determining when a corporation should be 
—*. The questions are those which will usually bring out the points neces- 
sary to consi 
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BANKING LAW STATE 
SERVICE 


Negotiable Instruments (as covered by the 
“Uniform Negotiable Instruments Act” and 
the common law, with statutory modifications 
by states)—Banking Powers—lIllegal and Ultra 
Vires Contracts—Deposits—Set-off—Garnish- 
ment and Attachment—Reserves—Loans, Dis- 
counts, and Overdrafts—Interest and Usury— 
Investments—Collections and Clearing Houses 
—Guaranty and Suretyship—Officers and Di- 
rectors—Stockholders and Double Liability— 
Capital Stock and Dividends—Branch Banking— 
Reorganization, Merger and Consolidation—In- 


solvency and Preferences— 


New Matters indexed by Cumulative Indexes 
Case Table—Bibliography—Topical Index 


Two Volumes 
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HAVE YOUR OWN 
SOURCE OF INFORMATION 
AT WASHINGTON 


Write, wire or telephone Charges very moderate. 
our Washington office when This service gives you all the 


you want FACTS dug out 


for you about any 
official matter. 
Our organization 
of experts in pro- 
cedure at Wash- 
ington handles 
requests for spe- 
cific information 
immediately and 
gets you the OF- 
FICIAL facts. 
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The Washington office of The 
Corporation Trust Company 
has had a quarter of a cen- 
tury of experience in dealing 
with the various government- 
al departments and bureaus. 
It will procure for counsel of- 
ficial information in connec- 
tion with the NRA, or from 
any of the governmental de- 
partments ; will file for attor- 
meys registration statement 
under Securities Act and 
serve as registered agent un- 
der that Act; will procure 
copies of official orders and 
documents or authentication 
of documents. 


practical benefits of a private 


Washington cor- 
respondent, but 
for which you pay 
only as and when 
you use it. In- 
quire of any office 
of the company 
for particulars, 
and the charges 
for various kinds 
of information. 
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